State of Utah v. MIchael Sean Toles : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
2005
State of Utah v. MIchael Sean Toles : Brief of
Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Mark L. Shurtleff; attorney general; J. Frederic Voros Jr.; assistant attorney general; attorneys for
appellee.
Scott L. Wiggins; Arnold & Wiggins; attorneys for appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Utah v. Toles, No. 20050146 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/5596
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff / Appellee, 
v. 
MICHAEL SEAN TOLES, 
Defendant / Appellant 
Case No. 20050146-CA 
BRIEF OF APPELLANT 
Appeal from the Sentence, Judgment, Commitment signed by the 
district court on February 7, 2005, which, according to the 
docket, was entered on January 25, 2 005, in the Second District 
Court, Davis County, the Honorable Rodney S. Page, presiding. 
SCOTT L WIGGINS (5820) 
ARNOLD & WIGGINS, P.C. 
American Plaza II, Suite 105 
57 West 200 South 
Salt Lake City, UT 84101 
Attorneys for Appellant 
MARK L. SHURTLEFF 
UTAH ATTORNEY GENERAL 
J. FREDERIC VOROS, JR. 
ASSISTANT ATTORNEY GENERAL 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Salt Lake City, UT 84114-0854 
Attorneys for Appellee 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff / Appellee, 
v. 
MICHAEL SEAN TOLES, 
Defendant / Appellant 
Case No. 20050146-CA 
BRIEF OF APPELLANT 
Appeal from the Sentence, Judgment, Commitment signed by the 
district court on February 7, 2005, which, according to the 
docket, was entered on January 25, 2005, in the Second District 
Court, Davis County, the Honorable Rodney S. Page, presiding. 
SCOTT L WIGGINS (5820) 
ARNOLD & WIGGINS, P.C. 
American Plaza II, Suite 105 
57 West 200 South 
Salt Lake City, UT 84101 
Attorneys for Appellant 
MARK L. SHURTLEFF 
UTAH ATTORNEY GENERAL 
J. FREDERIC VOROS, JR. 
ASSISTANT ATTORNEY GENERAL 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Salt Lake City, UT 84114-0854 
Attorneys for Appellee 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES iv 
STATEMENT OF JURISDICTION 1 
STATEMENT OF ISSUES / STANDARDS OF REVIEW 1 
DETERMINATIVE AUTHORITY 2 
STATEMENT OF THE CASE 2 
STATEMENT OF FACTS 4 
SUMMARY OF ARGUMENTS 6 
ARGUMENTS 
I. BY FAILING TO DULY CONSIDER THE OBJECTIONS 
AND CORRECTIONS OF MR. TOLES AND THEREBY 
FAILING TO SPECIFICALLY RESOLVE THEM ON THE 
RECORD, THE SENTENCING COURT FAILED TO COMPLY 
WITH ITS LEGAL DUTY TO PROPERLY RESOLVE 
PRESENTENCE INVESTIGATION REPORT OBJECTIONS 7 
A. Duty to Consider Objections to 
Presentence Investigation Report 8 
B. Failure of Sentencing Judge to Duly 
Consider Objections and Resolve the 
Inaccuracies 8 
II. TO THE EXTENT THAT THERE WAS NO AFFIRMATIVE 
MOTION THAT THE SENTENCING COURT EXERCISE ITS 
FACT FINDING FUNCTION TO RESOLVE THE 
PRESENTENCE INVESTIGATION REPORT OBJECTIONS, 
APPOINTED TRIAL COUNSEL DENIED MR. TOLES OF 
HIS SIXTH AMENDMENT RIGHT TO THE EFFECTIVE 
ASSISTANCE OF COUNSEL 10 
CONCLUSION 13 
ii 
ADDENDA 15 
Addendum A: Information 
Addendum B: Presentence Investigation Report 
Addendum C: Transcript of 01/25/05 Sentencing Hearing 
Addendum D: Sentence, Judgment, Commitment 
iii 
TABLE OF AUTHORITIES 
CASES CITED 
Page(s) 
Federal Cases 
Lockhart v. Fretwell, 506 U.S. 364, 113 S.Ct. 838, (1993) 11 
Strickland v. Washington, 466 U.S. 668, 104 S.Ct 2052 
(1984) 10,11 
State Cases 
Bundy v. DeLand, 763 P. 2d 803 (Utah 1988) 2,10 
Parsons v. Barnes, 871 P.2d 516 (Utah 1994), cert, denied, 
513 U.S. 966, 115 S. Ct. 431 (1994) 11 
State v. Bullock, 791 P.2d 155 (Utah 1989), cert, denied, 
497 U.S. 1024, 110 S. Ct. 3270 (1990) 11 
State v. Frame, 723 P. 2d 401 (Utah 1986) 11 
State v. Jaeger, 1999 UT 1, 973 P. 2d 404 8 
State v. Kohl, 2000 UT 35, 999 P.2d 7 1,8 
State v. Maestas, 1999 UT 32, 984 P.2d 376 2 
State v. Maroney, 2004 UT App 206, 94 P. 3d 295 8 
State v. Perry, 899 P.2d 1232 (Utah Ct. App. 1995) 10 
State v. Robertson, 2005 UT App 419, 122 P. 3d 895 2 
State v. Strain, 885 P. 2d 810 (Utah Ct. App. 1994) 2 
State v. Templin, 805 P.2d 182 (Utah 1990) 11 
State v. Veteto, 2000 UT 62, 6 P.3d 1133 1,8,9 
State v. Wright, 893 P. 2d 1113 (Utah Ct. App. 1995) 10 
iv 
STATUTES CITED 
Utah Code Ann. § 76-6-301 3,4 
Utah Code Ann. § 76-5-102.5 3,4 
Utah Code Ann. § 77-18-1 7,8,12 
Utah Code Ann. § 78-2a-3 (2) (e) 1 
COURT RULES CITED 
None. 
CONSTITUTIONAL PROVISIONS CITED 
U.S. Const, amend. VI 1,6,10 
v 
STATEMENT OF JURISDICTION 
The Utah Court of Appeals is conferred with jurisdiction over 
the instant appeal pursuant to Utah Code Ann. § 78-2a-3 (2) (e) 
(2002) . 
STATEMENT OF ISSUES / STANDARDS OF REVIEW 
1. Whether the sentencing court, by failing to duly 
consider Mr. Toles' objections and specifically resolve them on 
the record, failed to comply with its legal duty to properly 
resolve presentence investigation report objections. "Whether the 
sentencing court properly complied with a legal duty to resolve on 
the record the accuracy of contested information in sentencing 
reports is a question of law that [the appellate court] review[s] 
for correctness." State v. Veteto, 2000 UT 62, fl3, 6 P.3d 1133 
(citing State v. Kohl, 2000 UT 35, f32, 999 P.2d 7). 
Preservation of Issue Citation or Statement of Grounds for Review: 
Mr. Toles preserved this issue by way of his objections set forth 
at R. 147:33-34. 
2. Whether appointed trial counsel denied Mr. Toles of the 
Sixth Amendment right to the effective assistance of counsel by 
failing to affirmatively move the sentencing court to exercise its 
fact finding function to resolve the inaccuracies in the 
Presentence Investigation Report. To make such a showing, a 
1 
defendant must show, first, that counsel rendered a deficient 
performance, falling below an objective standard of reasonable 
professional judgment, and, second, that counsel's performance was 
prejudicial. Bundy v. DeLand, 763 P.2d 803 (Utah 1988). The 
appellate court reviews such a claim as a matter of law. State v. 
Robertson, 2005 UT App 419, %5, 122 P.3d 895; State v. Maestas, 
1999 UT 32, 1[20, 984 P.2d 376; State v. Strain, 885 P.2d 810, 814 
(Utah Ct. App. 1994). 
Preservation of Issue Citation or Statement of Grounds for Review: 
Issues involving claims of ineffective assistance of counsel 
constitute an exception to the preservation rule and as such may 
be raised for the first time on appeal. 
DETERMINATIVE AUTHORITY 
The constitutional provisions, statutes, ordinances, rules, 
regulations, or case law whose interpretation is determinative, 
are set out verbatim, with the appropriate citation, in the body 
and arguments of the instant Brief of Appellant. 
STATEMENT OF THE CASE 
Both the sentencing court and appointed trial counsel failed 
to deal appropriately with inaccuracies in the Presentence 
Investigation Report. The failures of both the sentencing court 
and appointed trial counsel, which occurred during sentencing, 
2 
precluded Mr. Toles of a fair, just, and accurate sentencing 
hearing. 
The State charged Mr. Toles with Robbery, a second-degree 
felony, in violation of Utah Code Ann. § 76-6-301 (Count 1), and 
Assault by a Prisoner, a third-degree felony, in violation of Utah 
Code Ann. § 76-5-102.5 (Count 2). Mr. Toles pleaded not guilty to 
the charges. 
After trial, the jury acquitted Mr. Toles of Robbery but 
found him guilty of Assault by a Prisoner. Immediately after the 
jury returned its verdict, the trial court referred the matter to 
Adult Probation & Parole (AP&P) for a presentence investigation 
report for sentencing. 
Mr. Toles did not appear at sentencing hearing on September 
28, 2 0 04. The trial court issued a bench warrant for failure to 
appear. 
On January 25, 2005, after Mr. Toles informed the trial court 
of several corrections to the Presentence Investigation Report, 
the trial court sentenced Mr. Toles "to an indeterminate term of 
not to exceed five years in the Utah State Prison." The district 
court signed the Sentence, Judgment, Commitment on February 7, 
2005, which, according to the docket, was entered on January 25, 
2005. 
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Mr. Toles filed a timely pro se notice of appeal on February 
15, 2005. 
STATEMENT OF FACTS 
1. Mr. Toles was initially charged with Robbery, a second-
degree felony, in violation of Utah Code Ann. § 76-6-301 (Count 
1), and Assault by a Prisoner, a third-degree felony, in violation 
of Utah Code Ann. § 76-5-102.5 (Count 2). See R. 1-2, 
Information, a true and correct copy of which is attached hereto 
as Addendum A. 
2. Mr. Toles subsequently appeared before the district 
court and pleaded not guilty (R. 146:23:16-19). 
3. After trial, the jury acquitted Mr. Toles of Robbery but 
found him guilty of Assault by a Prisoner (R. 147:141-42) . 
4. After the jury returned its verdict, the trial court 
referred the matter to Adult Probation & Parole (AP&P) for a 
presentence investigation report for sentencing (R. 147:142:15-
21) . 
5. At the next scheduled sentencing hearing on September 
28, 2 004, Mr. Toles did not appear. As a result, the trial court 
issued a bench warrant (146:32:10-15) . 
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6. On January 25, 2 005, Mr. Toles informed the trial court 
of several corrections to the Presentence Investigation Report (R. 
146:33:19-21) . 
7. Mr. Toles provided the trial court with a detailed 
listing of the inaccuracies in the Presentence Investigation 
Report along with his objections of the same (R. 146:33-34). See 
R. 148-60, Presentence Investigation Report, a true and correct 
copy of which is attached hereto as Addendum B. 
8. Having been informed of the inaccuracies, the trial 
court merely stated, "Anything you wish to say to the Court before 
I consider the sentence in this matter." (R. 146:34:17-18). 
9. The trial court sentenced Mr. Toles uto an indeterminate 
term of not to exceed five years in the Utah State Prison" (R. 
104-05) . 
10. The trial court signed the Sentence, Judgment, 
Commitment on February 7, 2005, which, according to the docket, 
was entered on January 25, 2005 (R. 104-05) . See Sentence, 
Judgment, Commitment, R. 104-05, a true and correct copy of which 
is attached hereto as Addendum D. 
11. Mr. Toles filed a timely pro se notice of appeal on 
February 15, 2005 (R. 109) . 
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SUMMARY OF ARGUMENTS 
1. By failing to duly consider Mr. Toles' objections and 
specifically resolve them on the record, the sentencing court 
failed to comply with its legal duty to properly resolve 
presentence investigation report objections. The record 
demonstrates that the sentencing court failed to duly consider the 
inaccuracies set forth in the Presentence Investigation Report. 
Mr. Toles objected to the Presentence Investigation Report, 
disputing the listing in the Criminal History section of the 
Report of two assaults in 1993. 
The sentencing judge's failure to even make a general 
statement about the inaccuracies is insufficient. Further, the 
sentencing judge failed to make the specific findings on the 
record as mandated by the statute. By failing to duly consider 
the inaccuracies, the sentencing court did not comply with its 
legal duty to properly resolve Mr. Toles' objections. 
2. To the extent that there was no affirmative motion for 
the sentencing court to exercise its fact finding function to 
resolve the presentence investigation report objections, appointed 
trial counsel denied Mr. Toles of his Sixth Amendment right to the 
effective assistance of counsel. Appointed trial counsel's 
failure fell below an objective standard of reasonable 
professional judgment. This is demonstrated by existing Utah case 
6 
law, as previously discussed, the plain language of Utah Code Ann. 
§ 77-18-1(6)(a), and the underlying factual circumstances of this 
case. 
But for counsel's unprofessional failure to request that the 
sentencing court utilize its fact finding function, the result at 
sentencing would have been different. Had the sentencing court 
been alerted of its obligation, the court more likely than not 
would have duly considered the inaccuracies set forth in the 
Presentence Investigation Report, which, in turn, would have 
allowed the sentencing court to more fully and accurately consider 
the matters presented during sentencing. 
ARGUMENTS 
I. BY FAILING TO DULY CONSIDER THE OBJECTIONS 
AND CORRECTIONS OF MR, TOLES AND THEREBY 
FAILING TO SPECIFICALLY RESOLVE THEM ON THE 
RECORD, THE SENTENCING COURT FAILED TO COMPLY 
WITH ITS LEGAL DUTY TO PROPERLY RESOLVE 
PRESENTENCE INVESTIGATION REPORT OBJECTIONS. 
Utah Code Ann. § 78-18-1(6)(a) provides in relevant part: 
Any alleged inaccuracies in the presentence 
investigation report, which have not been 
resolved by the parties and the department 
prior to sentencing, shall be brought to the 
attention of the sentencing judge, and the 
judge may grant an additional ten working 
days to resolve the alleged inaccuracies of 
the report with the department. If after ten 
working days the inaccuracies cannot be 
resolved, the court shall make a 
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determination of relevance and accuracy on 
the record. 
Utah Code Ann. § 77-18-1(6) (a) (Supp. 2005); see also State v. 
Maroney, 2004 UT App 206, 1f26, 94 P. 3d 295. "Whether the trial 
court properly complied with a legal duty to resolve on the record 
the accuracy of contested information in sentencing reports is a 
question of law that [the appellate court] review[s] for 
correctness." State v. Veteto, 2000 UT 62, fl3, 6 P.3d 1133 
(citing State v. Kohl, 2000 UT 35, f32, 999 P.2d 7). 
A. Duty to Consider Objections to Presentence 
Investigation Report 
As a matter of compliance, Utah Code Ann. § 77-18-1(6)(a), 
"requires the sentencing judge to consider the party's objections 
to the report, make findings on the record as to whether the 
information objected to is accurate, and determine on the record 
whether that information is relevant to the issue of sentencing." 
State v. Jaeger, 1999 UT 1, 1(44, 973 P. 2d 404; State v. Maroney, 
2004 UT App 206, f26, 94 P. 3d 295. "If a party fails to challenge 
the accuracy of the presentence investigation report at the time 
of sentencing, that matter shall be considered to be waived." See 
Utah Code Ann. § 77-18-1(6)(b). 
B. Failure of Sentencing Judge to Duly Consider 
Objections and Resolve the Inaccuracies 
The record demonstrates that the sentencing court fciiled to 
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duly consider the inaccuracies set forth in the Presentence 
Investigation Report. Mr. Toles, himself, objected to the 
Presentence Investigation Report, disputing the listing in the 
Criminal History section of the Report of two assaults in 1993 (R. 
146:33-34; R. 153)-1 
After having informed the sentencing court of the 
aforementioned inaccuracies, the court merely stated, "Anything 
you wish to say to the Court before I consider the sentence in 
this matter" [sic] (R. 146:34:17-18). The sentencing judge's 
failure to make even a general statement concerning the 
inaccuracies of Mr. Toles' case is insufficient. Cf. State v. 
Veteto, 2000 UT 62, fl4, 6 P. 3d 1137. In fact, the sentencing 
judge "failed to make the specific findings on the record as 
mandated by the statute." Id. at 1J15. By failing to duly 
consider the inaccuracies, the sentencing court did not comply 
with its duty to properly resolve Mr. Toles' objections. 
XA true and correct copy of the transcript of the Sentencing 
hearing held on January 25, 2005 (R. 146:33-40), where the 
Presentence Investigation Report inaccuracies were discussed in 
detail, is attached hereto as Addendum C. 
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II. TO THE EXTENT THAT THERE WAS NO AFFIRMATIVE 
MOTION THAT THE SENTENCING COURT EXERCISE ITS 
FACT FINDING FUNCTION TO RESOLVE THE 
PRESENTENCE INVESTIGATION REPORT OBJECTIONS, 
APPOINTED TRIAL COUNSEL DENIED MR. TOLES OF 
HIS SIXTH AMENDMENT RIGHT TO THE EFFECTIVE 
ASSISTANCE OF COUNSEL. 
The United States Supreme Court, in Strickland v. Washington, 
466 U.S. 668, 104 S.Ct 2052 (1984), established a two-prong test 
for determining when a defendant's Sixth Amendment2 right to 
effective assistance of counsel has been denied. Id. at 687, 104 
S.Ct. at 2 064. This test - adopted by Utah courts - requires a 
defendant to show "first, that his counsel rendered a deficient 
performance in some demonstrable manner, which performance fell 
below an objective standard of reasonable professional judgment 
and, second, that counsel's performance prejudiced the defendant." 
Bundy v. Deland, 763 P.2d 803, 805 (Utah 1988); State v. Perry, 
899 P.2d 1232, 1239 (Utah Ct. App. 1995); State v. Wright, 893 
P.2d 1113, 1119 (Utah Ct. App. 1995). * [T] he right to the 
effective assistance of counsel is recognized not for its own 
sake, but because of the effect it has on the ability of the 
accused to receive a fair trial," or, in this case, a fair 
2The Sixth Amendment to the United States Constitution states in 
relevant part that u[i]n all criminal prosecutions, the accused shall 
enjoy the right . . . to have the Assistance of Counsel for his 
defence." 
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sentencing. Lockhart v. Fretwell, 506 U.S. 364, 369, 113 S.Ct. 
838, 842, (1993). 
To satisfy the first prong of the test, a defendant must 
"'identify the acts or omissions' which, under the circumstances, 
'show that counsel's representation fell below an objective 
standard of reasonableness.'" State v. Templin, 805 P.2d 182, 186 
(Utah 1990) (quoting Strickland, 466 U.S. at 690, 688, 104 S.Ct. 
at 2066, 2064 (footnotes omitted)). A defendant must "overcome 
the strong presumption that trial counsel rendered adequate 
assistance and exercised reasonable professional judgment." State 
v. Bullock, 791 P.2d 155, 159-60 (Utah 1989), cert, denied, 497 
U.S. 1024, 110 S.Ct. 3270 (1990). 
To show prejudice under the second prong of the test, a 
defendant must proffer sufficient evidence to support "a 
reasonable probability that, but for counsel's unprofessional 
errors, the result of the proceedings would have been different." 
Strickland, 466 U.S. at 694, 104 S.Ct. at 2068; Templin, 805 P.2d 
at 187. "A reasonable probability is a probability sufficient to 
undermine confidence in the outcome." Strickland, 466 U.S. at 
695, 104 S.Ct. at 2069; Parsons v. Barnes, 871 P. 2d 516, 522 (Utah 
1994), cert, denied, 513 U.S. 966, 115 S.Ct. 431 (1994); State v. 
Frame, 723 P.2d 401, 405 (Utah 1986). 
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To the extent that appointed trial counsel failed to 
specifically request that the sentencing court exercise its fact 
finding function to resolve the inaccuracies in the presentence 
investigation report, he committed ineffective assistance of 
counsel. Appointed trial counsel's failure fell below an 
objective standard of reasonable professional judgment. This is 
demonstrated by existing Utah case law, as previously discussed, 
the plain language of Utah Code Ann. § 77-18-1 (6) (a) , and the 
underlying factual circumstances of this case. 
But for counsel's unprofessional failure to request that the 
sentencing court utilize its fact finding function, the result at 
sentencing would have been different. AP&P utilized the two 
disputed Assault offenses listed in the Criminal History section 
of the Presentence Investigation Report in the course of its 
Criminal History Assessment to recommend imprisonment. The 
correction and removal of the Assault offenses from the Criminal 
History Assessment would have made the imposition of intermediate 
sanctions more arguable in the instant case. 
Had the sentencing court been alerted of its obligation, the 
court more likely than not would have duly considered the 
inaccuracies set forth in the Presentence Investigation Report, 
which, in turn, would have allowed the sentencing court to more 
12 
fully and accurately consider AP&P's recommendation for 
imprisonment at sentencing. 
CONCLUSION 
In light of the foregoing, Mr. Toles respectfully requests 
that this Court set aside the sentence imposed by the district 
court and remand the case for further proceedings consistent with 
this Court's instructions as set forth in its opinion. 
RESPECTFULLY SUBMITTED this M day/^KApril, 2006. 
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CERTIFICATE OF SERVICE 
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Tab A 
MELVIN C. WILSON 
Davis County Attorney 
P.O. Box 618 
800 West State Street 
Farmington UT 84025 
Telephone: (801)451-4300 
Fax: (801)451-4328 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH 
THE STATE OF UTAH 
Plaintiff, 
vs. 
MICHAEL SEAN TOLES 
DOB: 12/19/1977, 
Defendant. 
Bail: 
INFORMATION 
OTN14260707 fiCyp 
The undersigned prosecutor states on information and belief that the defendant 
either directly or as a party, on or about February 06, 2004 at County of Davis, State of Utah, 
committed the crimes of: 
COUNT 1 
ROBBERY, (317) 76-6-301 UCA, second degree felony, as follows: That at the 
time and place aforesaid the defendant did, unlawfully and intentionally take or attempt to take 
personal property in the possession of another from his person, or immediate presence, against 
his will, by means of force or fear; or intentionally or knowingly use force or fear of immediate 
force against another in the course of committing a theft. 
COUNT 2 
ASSAULT BY A PRISONER, (9) 76-5-102.5 UCA, third degree felony, as 
follows: That at the time and place aforesaid the defendant was a prisoner and assaulted another 
intending to cause bodily injury. 
This information is based on evidence obtained from witness Carrieann Bourges. 
PROBABLE CAUSE STATEMENT: The undersigned prosecutor is a Deputy 
Davis County Attorney and has received information from the investigating officer, Carrieann 
Bourges of the Davis County Sheriffs Office, and the Information herein is based upon such 
personal observations and investigation of said officer. 
The defendant was an inmate at the Davis County Jail. On February 6, 2004 the 
defendant confronted another inmate and demanded the rings he was wearing. The victim 
declined to give defendant the rings, at which time the defendant assaulted the victim and 
forcefully removed the rings from the victim's fingers. 
Authorized March 16,2004 ^ O 
for presentment and filing: f / 
MELVIN/C. WILSON V / 
Davis County Attorney V 
By (AXtHmyf i / L— 
Deputy Davis County Attorney 
TabB 
FARMINGTON, UTAH - JANUARY 25, 2005 
JUDGE RODNEY S. PAGE PRESIDING 
For the Plaintiff: TROY RAWLINGS 
For the Defendant: WILLIAM J. ALBRIGHT 
P R O C E E D I N G S 
THE COURT: State of Utah vs. Michael Sean Toles. 
This is the time set for sentence. Your name is Michael Sean 
Toles? 
MR. TOLES: Yes, sir. 
THE COURT: Mr. Toles, you're before the Court for 
the purposes of sentence in this matter. This matter was 
previous set before the Court and you failed to appear, a 
bench warrant was issued with no bail. You've been picked up 
on that warrant, you're now back before the Court for the 
purposes of sentence. You're represented by Mr. Albright. 
Mr. Albright, have you gone through the pre-
sentence report with him? 
MR. ALBRIGHT: I have, Your Honor. 
THE COURT: Are there any corrections or additions 
to that report? 
MR. TOLES: Yeah, there was a whole bunch. 
MR. ALBRIGHT: Go ahead, now is the time to tell 
him. 
MR. TOLES: Sir, first in the corrections is they 
told me I committed two assaults in 1993 in the state of 
33 
1 Utah. I lived in New York in 1993. I wasn't even in this 
2 state at the time. 
3 THE COURT: Okay. 
4 MR. TOLES: Also they brought up the fact that, 
5 they brought up that the robbery that I was accused of in 
6 this case. 
7 THE COURT: Yes. 
8 MR. TOLES: And they used that against me in the 
9 guidelines and recommended that I go to prison in the 
10 guidelines and I was found not guilty of the robbery because 
11 it wasn't a robbery done at all. They also put in the 
12 guidelines a rape case that I was tried for and found not 
13 guilty and they used that in the guideline as well to 
14 sentence me back, to try to put me back in prison. 
15 THE COURT 
16 MR. TOLES 
17 THE COURT 
Anything else? 
As far as corrections, no. 
Anything you wish to say to the Court 
18 I before I consider the sentence in this matter. 
19 MR. ALBRIGHT: Your Honor, we do have someone, 
20 Emily Caldwell, that would like to speak on his behalf. 
21 THE COURT: Ms. Caldwell, would you like to step up 
22 please? If you would state your name please and tell me what 
23 you would like to. 
24 MS. CALDWELL: My name is Emily Caldwell. I'm 
25 I Michael Toles' fiancee. I'm just here just to kind of speak 
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on his behalf. I understand that this is a violent offense 
but also I think, you know, the time that I have known Sean 
he's never told any kind of anger towards me* Any time he's 
been mad he doesn't yell at me, he's never - I've never seen 
him be violent toward anyone and he's certainly never been 
violent towards me. I really think he's changed a lot. 
As far as - we've lived together and he's helped me 
pay all my bills. He cleaned my house for me, our house. He 
cleans our car. He takes care of me and because he's gone, 
now I had to move back in with my parents, I can't afford to 
live by myself. 
Also, I realize that there's a possibility of him 
getting put on probation in Utah. He doesn't reside in Utah 
anymore. Really all he has here are people that he's met 
since he's been in prison and you know, he really doesn't 
have anything here. In Denver he has me, he has my parents 
who will support us provided that we both keep full-time 
jobs. I recently got promoted. I'm a manager of a 
Victoria's Secret and it's like a really good job. That and 
meeting Sean are the best things that ever happened to me and 
I will move to Utah and give up my job if he has to get 
sentenced to probation but I'm asking you to please, if you 
have to give him probation, if there's anyway you can put him 
in Denver, I promise you, sir, if Sean goes to jail again 
that's it and he knows it, he's done, like we're done. He is 
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1 going to be good now because we love each other and we just 
2 want to be together and he knows that if he goes to jail I 
3 won't stay with him, so please, I'm begging you, I drove all 
4 the way out here from Colorado, nine hours and I've already 
5 spent $700 on phone calls and travel expenses since he's been 
6 in jail and I know that's been my choice but I'm begging you, 
7 I came here so that he can come home with me today. Thank 
8 you. 
9 THE COURT: Thank you. 
10 Mr. Toles, anything further? 
11 MR. TOLES: Yes. Your Honor, I wanted to try to 
12 explain my frame of through when I left the state. I was 
13 placed in prison by the prosecutors or whatever for two years 
14 for rape of a child, a crime I didn't commit. When I got out 
15 of prison I expected my life to be a life, you know, a lot 
16 better now like I expected that to go away and it didn't, you 
17 know. Like, I got out of prison and I had a lot of help from 
18 my family and friends and they helped me a lot and I bought a 
19 Cadillac. I bought myself a Cadillac and I loved my car. I 
20 had my car for two weeks and somebody spray painted rape all 
21 across my car, you know. I couldn't deal with the pressures 
22 of being in Utah any more so I left. It wasn't the smartest 
23 decision, it wasn't the right decision I know and I know I'm 
24 going to have to pay for it. I know I am. I signed a waiver 
25 to come back because I'm not running from this case. I 
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wasn't running from these charges. I realize I made a 
mistake by fighting that man, by letting my anger be pushed 
to the point where I went to a violent confrontation. I know 
I was wrong for that and I wasn't running from case but I 
just wanted a new life, you know, I wanted to start over. 
This was so hard for me. I couldn't do it any more. I just 
couldn't do it and I went to Denver and I met Emily. I went 
to Denver and I met Emily and it's like the best thing that's 
ever happened to me in my life and they're trying to send me 
back to prison and that's not going to help. Prison is no 
help for this, you know. I realize I made a mistake, Your 
Honor, and I realize I was in the wrong for fighting in the 
jail, it's wrong, but Your Honor, just like I brought my 
attorney papers from the other inmates in the jail whose been 
in several fights in the jail. One inmate was jumped by 
other inmates, he was assaulted by many inmates and they gave 
them inmates 15 days, 15 days in their cell but they're 
trying to send me back to prison and prison is no help. If I 
stay in this state, I really don't want to be in this state 
any more but if I have to stay in this state, she'll said 
she'll stay here for me but I don't want to put that burden 
on that woman and I would lose the best thing that ever 
happened to me in my life by staying here. 
I just ask you to take into consideration, sir, 
please that I'm not the kind of guy that everyone is trying 
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1 to make me out to be, you know. I did a lot of time for 
2 crimes I didn't commit and this crime came because of that 
3 crime. 
4 This guy said I robbed him for his rings and he got 
5 on the stand and testified to something completely different, 
6 you know, because he knew it was all bogus, you know, that 
7 guy called me a rapist. He came into the section and called 
8 me a rapist after me sitting in jail for two years for rape. 
9 We got into a fight, a mutual combat fight. I didn't drag 
10 that guy into the room, he didn't drag me into the room and 
11 it was wrong to fight that man but it was a wrong decision 
12 that I made and I understand that I have to pay for it and 
13 even if it's jail time I have to be sentenced to, I 
14 understand that or probation I have to be sentenced to, I 
15 understand that but please sir, I'm begging the Court, I'm 
16 begging, don't send me back to prison. I don't want to lose 
17 her, everything. That's all. 
18 MR. ALBRIGHT: Your Honor, there was a written 
19 statement that he'd given to me that I hope the Court 
20 received. It was — 
21 THE COURT: Yes, I did. 
22 MR. ALBRIGHT: Very good. That's all I have 
23 further. Thank you. 
24 THE COURT: Mr. Toles, you've been before the Court 
25 for a considerable period of time and there's no question 
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1 that you were held - you were in prison before, you were 
2 released on parole, you violated your parole, they put you 
3 back in prison and your sentence expired in prison. They 
4 were not willing to put you back on parole. You came out and 
5 you were held in the Davis County Jail on the rape charge. 
6 That matter went to trial. You were acquitted on that 
7 matter. The Court allowed you out of jail on bail against 
8 the advice of others. You subsequently went to trial on the 
9 assault by a prisoner. You were convicted by a jury of that 
10 charge, still allowed you to be released. I took the risk of 
11 that against the advice of others. You came to sentence on 
12 the 28th of September and you never showed. Under those 
13 circumstances you've been in the justice system since 1994 
14 and basically you've continued in the system since that time. 
15 I'm not willing to put you on probation, Mr. Toles. I 
16 understand you may have done some things that were positive 
17 as far as this young lady is concerned in Denver but you did 
18 them in the wrong way, like always, the way you want to do 
19 them. Based upon that, the Court will sentence you to 0 to 5 
20 years in the state prison. I will suspend any fine. You're 
21 remanded to the custody of the (inaudible). 
22 MR. TOLES: Back to prison for a fight in jail? 
23 After all these other people get 15 days, I get sent back to 
24 prison? 
25 THE COURT: You know better than that Mr. Toles. 
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You know what you're looking at. 
MR. TOLES: Yeah, I know what I'm looking at, a 
bunch of racist mother-fuckers. 
MS. CALDWELL: Racists! 
MR. TOLES: Fuck off. 
MS. CALDWELL: That's right, you're all racists 
assholes. 
MR. TOLES: I guarantee you I'm (inaudible) you all 
for that rape shit. 
THE COURT: That's all right. 
(Whereupon the hearing was concluded) 
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